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Tax Controversy

Q. Is the IRS targeting conservation and historic

® preservation easements?

. Yes. The IRS is auditing taxpayers who claimed

o charitable deductions for the value of conservation
or preservation easements on their real property or historic
structures. This is a nationally coordinated issue within
the IRS and a team of lawyers and other IRS personnel are
assembled to review and challenge the valuation and legal
sufficiency of such deductions.
A “qualified conservation contribution” is a contribution
of a qualified real property interest to a qualified
organization exclusively for conservation purposes. The
requirements of and restrictions on such deductions are set
forth in § 170 of the Internal Revenue Code and related
regulations. Failure to satisfy the statutory requirements
can lead to disallowance of the deduction and harsh
penalties for overvaluation.
Taxpayers should consult with tax counsel prior to
donating a conservation easement to ensure that all
requirements are met, and at the commencement of an
audit to ensure that their defenses are effectively presented.
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Technology

o Do employees of private (non-governmental)
o employers in Maryland have a right to privacy in
the workplace?

, The constitutional right to privacy applies only to

o governments; it is not applicable to private employers.
If an employee has a reasonable expectation of privacy, then
an act which invades it may support a tort claim. The issue
most often arises when an employer monitors an employee’s
e-mails, computer usage/history, or telephone calls, or searches
an employee’s desk, locker, or office. Maryland employers
can negate any expectation of privacy by distributing a written
policy (which provides, for example, that employees have no
expectation of privacy; locks on an office, desk, file cabinet, or
locker and passwords do not provide privacy rights; computers
and telephones are company property and the company may
monitor their use; etc.). While employers’ rights in this regard
are not unlimited (for example, video surveillance of locker
rooms or bathrooms may create liability), a private employer in
Maryland can easily protect itself.
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If a company hires someone to perform work as
o an independent contractor will the law respect this

classification?

o Whether a person is an independent contractor or

« employee turns on the nature of the relationship
rather than the parties’ agreement. A bona fide independent
contractor is one that satisfies a rigorous 20-factor test
developed by an Internal Revenue Service Ruling. State
laws often impose additional criteria. If an individual is
misclassified as a contractor, the company may be liable
for, among other things, a failure to make legally required
withholdings (including taxes) or to pay overtime. If the
worker is injured or terminated, there also may be adverse
workers’ compensation and unemployment compensation
consequences. Finally, since qualifying employees
generally must be afforded an opportunity to participate in
company benefit plans, individuals wrongly denied such
opportunities might have legal recourse.
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Intellectual Property

o Can I obtain a federal trademark registration or
o protect the name of the book that I have written?

. The law of literary titles is unique. The U.S. Patent
« and Trademark gfﬁce (PTO) will generally not
register the title of a book which is a one-shot single work
as a trademark. However, courts typically give trademark
protection to unregistered titles of such single works under
common law if the owner can show secon(fary meaning —
proof that the title is well known enough that consumers
associate the title with the owner’s work. Thus, you cannot
trademark the name of a book before it is written, but you
can protect it under common law once it has obtained
secondary meaning. Titles of a series of books or periodicals,
however, can function as trademarks and you can register
them with the PTO. Thus, if you are considering using a
title for a series of books or periodicals, you can register that
title as a trademark. Further, you can file an intent-to-use
application for the mark even if you are not currently using it
as long as you have a bona fide intent to use the mark in the
future ancf’ it will qualify as a registerable trademark.
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Minority Business

o What is the difference between a joint venture and
o a teaming agreement?

o A joint venture is an association of two or more entities to carry

o out a single business enterprise for mutual benefit with the
understanding tiat each is to share in the joint venture’s profits and
losses and have a voice in its management. Generally, when business
entities elect to form a joint venture, the venture is considered a
separate business entity.

A teaming agreement involves two or more companies, typically
one larger anc[g one or more smaller, that come together and combine
resources to bid on a specific government project. Each company in
a teaming agreement has a specific set of responsibilities relating to
the bidding process, with the larger company generally serving as the
prime contractor and the smaller companies serving as subcontractors.
However, unlike joint ventures, individual companies who elect to
enter into teaming agreements maintain their autonomy and are
generally viewed as separate business entities.

When properly crafted, joint ventures and teaming agreements
can be viable tools for minority businesses to develop and maintain
business relationships and opportunities. It is recommended that
a business obtain legal counsel if it desires to create a joint venture
or enter into a teaming
agreement, as a multitude of
unintended and undesired
consequences may result when
joint ventures and teamin;
agreements are not properly HODES, PESSIN & KATZ, P.A.
constructed.
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Intellectual Property

Q. How do I develop a marketing plan for my
ecompany?

o As an advisor to executives and directors in the legal

o industry for 16 years, I've learned that each client has
their own goals and objectives. Since marketing is a critical
aspect to these goals and objectives, it’s important that I ask
questions and listen to my clients and then customize a plan
specifically suited to their needs. Together we would determine
their target market and look to the resources that we offer in
order to get their name out in the business community. If the
company's goal is to reach executives, The Baltimore Business
Journal is the premier business publication through which any
company should be proud to promote and brand themselves.
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